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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments filed December 5, 2008 have been fully considered but they are 
not persuasive. However, examiner will briefly address the essence of applicant's arguments 
herein. It is noted that this action is non-final because a rejection of claims 21 and 23-25 under 
35 U.S.C. 112, first paragraph is made in this action that is not prompted by the amendment to 
those claims. 

2. With respect to arguments regarding claims 1 and 21 : Applicant argues that the region 
20 disclosed by Jingu is not configured to contact the hooks 22 in the folded state and thus does 
not meet the limitation of a non-engaging portion. The Office action makes no reference to 
region 20 of Jingu as the non-engaging portion, rather the action states that the engaging region 
of Jingu is defined collectively by the engaging portion 23 that engages the hooks and the area 
surrounding the engaging portion 23 that does not have loops and therefore serves as a portion 
whereby the hooks are directly contactable but not engagable. The region 20 applicant refers to 
comprises recessed parts 20 and is larger than the non-engaging portion cited against the 
claims because the non-engaging portion must be directly contactable with the hooks, and the 
outer portions of the region having the recessed parts 20 are not directly contactable by the 
hooks because of their location. As to applicant's argument regarding the limitation of a fixing 
tape folded along the outermost lateral edge of the respective side flap, this was a feature of 
now cancelled claim 9 and the rejection of claim 9 clearly acknowledges that Fries does not 
explicitly teach this limitation but certainly fairly suggests such a folded fixing tape because the 
tape is fully capable of being folded in the claimed manner and folding the tape in this manner 
prevents the engaging surface from prematurely attaching to portions of the diaper other than 
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those intended, therefore there exists motivation to fold the fixing tapes as recited in amended 
claims 1 and 22. 

3. As to applicant's arguments regarding the Tanzer reference, different arguments have 
been presented with respect to Tanzer as part of different combinations of references. Thus it is 
unclear which arguments applicant is referring to and examiner maintains the position that the 
combination of Fries, Jingu and Tanzer meets all of the limitations of amended claims 1 and 21 
incorporating the limitations of now cancelled claim 31. This response also applies to applicant's 
argument regarding new independent claim 32, as claim 32 recites the limitation previously 
recited in claim 31. 

4. Applicant's arguments with regard to the dependent claims have been fully considered 
but are not persuasive, as applicant's arguments depend entirely on arguments regarding the 
rejection of claims 1, 21 and 32, which have been addressed supra. 



Claim Rejections - 35 USC § 112 

5. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner 
and process of making and using it, in such full, clear, concise, and exact terms as to 
enable any person skilled in the art to which it pertains, or with which it is most nearly 
connected, to make and use the same and shall set forth the best mode contemplated 
by the inventor of carrying out his invention. 

6. Claims 1, 4, 5, 8, 21 and 23-25 are rejected under 35 U.S.C. 1 12, first paragraph, as 
failing to comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to one 
skilled in the relevant art that the inventor(s), at the time the application was filed, had 
possession of the claimed invention. There is no support in the disclosure as originally filed for 
an area of the non-engaging portion that faces and is directly engagable with the hook member 
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of the fixing tape being folded along the outermost lateral edge of the respective side flap is 
larger than that of the engaging portion. Applicant's specification makes no mention of relative 
size of these two features and the drawings do support the limitation that an area of non- 
engaging portion 7a is larger than that of engaging portion 7b. 

7. Claims 35-40 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in the 
relevant art that the inventor(s), at the time the application was filed, had possession of the 
claimed invention. As to claim 35, there is no support in the disclosure as originally filed for a 
third portion that is separate from first second and attaching portions. Claims 36-40 directly or 
ultimately depend from claim 35 and are thus also rejected as reciting new matter. 



Claim Rejections - 35 USC §103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

9. Claims 1 , 4, 5, 8, 21 , 23-25 and 32-40 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Fries et al (CA 2143791 A) in view of Jingu et al (JP 2002-000648) (English 
translation) and further in view of Tanzer et al (U.S. Patent No. 6,730,069). 



With respect to claim 1 : Fries discloses a disposable diaper 1 0 comprising a diaper main body 
including a top sheet 28, a back sheet 30 and an absorbent body 32 disposed between said top 
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sheet 28 and back sheet 30. (Page 4, lines 9-19) The diaper comprises a pair of side flaps 
56,58 respectively extending outwardly from respective side edge portions in a lateral direction 
of said diaper main body. The side flaps are connected by bridge member 40 which is disposed 
between the top sheet and back sheet and thus the panels 56,58 are also disposed between 
said top sheet and back sheet. (Page 4, lines 19-27) Each of said side flaps 56,58 comprises an 
elastic sheet sandwiched between upper and lower non-woven fabric layers. (Page 32, lines 1- 
7) A pair of fixing tapes in the form of fastener tabs 36 each having a hook member are attached 
to one of said side flaps 56,58 (Fig. 1 ) in a vicinity of an outermost lateral edge of said side flap. 
(Page 32, lines 18-21 ) The fixing tape 36 disclosed by Fries comprises (i) a fixing tape substrate 
defining the body of fastener 36, (ii) said hook member provided on a surface of said fixing tape 
substrate (Fig. 1), and (iii) a gripping portion at one of opposite ends of the fixing tape substrate 
and adjacent to the hook member (Fig. 1 ) in the form of a small tape that tapers at the distal end 
of the fastener with respect to the diaper body. The fixing tape 36 disclosed by Fries is directly 
attached to the surface of said side flap 56 or 58. Fries does not disclose that the fixing tape is 
folded along the outermost lateral edge of the respective side flap 56,58, though it is fully 
capable of being folded in this manner so that said hook member faces the inner surface of the 
side flap. One of ordinary skill in the art would be motivated to fold the fixing tape in this manner 
to keep it out of the way prior to use so that it does not prematurely engage an area of the 
diaper other than that intended, potentially causing tearing of the fixing tape in order to 
disengage it for proper use. 

Fries does not disclose a surface of the flap having an engaging portion. Jingu discloses 
such an engaging portion. It would be obvious to one of ordinary skill in the art to fold the fixing 
tape of Fries such that it engages said surface of the article of Fries as modified by Jingu to 
temporarily protect the hook fastener from contamination which would reduce its engaging force 
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with the engaging portion. Thus the fixing tape would be folded such that the hook member 
faces said surface of said side flap and is temporarily fixed to said surface of said side flap at 
the engaging portion, i.e. in the recited manner. 

Fries does not disclose an engaging region on a surface of each side flap where the 
respective fixing tape is releasably engageable with said side flap through the hook member. 
Jingu teaches an absorbent article having side flaps and fixing tapes having hook members 
wherein an engaging region is present on a surface of each side flap where the respective fixing 
tape is releasably engagable with said side flap through the hook member. The engaging region 
is defined by a non-woven fabric that has no adhesive on said surface. The engaging region 
disclosed by Jingu comprises (a) an engaging portion in the form of loop fabric that is directly, 
mechanically and non-adhesively engagable with said hook member, and (b) a non-engaging 
portion defined by the surface of the side flap with which said hook member cannot be engaged 
at all. The non-engaging portion comprises a nonwoven fabric which is non-complimentary to 
the mechanically fastening hook member (i.e. it is not a loop and does not have loops thereon) 
and therefore necessarily has a lower engaging force with said hook member than the engaging 
portion. The non-engaging portion has an area that faces the hook member that is larger than 
the area of the engaging portion that faces the hook member. (Abstract, Figs. 3, 6 or 7) As can 
be seen in Fig. 3, and relying upon Fig. 3 solely for its depiction of relative dimensions of the 
engaging regions 23 and the rest of wings 12 (i.e. the non-engaging portion shown as the more 
densely dotted area). 

Jingu does not explicitly disclose that an entire area of said engaging portion 23 is within 
in a range of 5% to 50% of the entire area of said hook member. However, it would be obvious 
to one of ordinary skill in the art to further modify the article of Fries as modified by Jingu such 
that the entire area of said engaging portion is in the range of 5-50% of the entire area of said 
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hook member with a reasonable expectation of success to ensure that the hook member 
sufficiently engages the engaging region. There is a design need or a market pressure to solve 
a problem (in this case provide a secure tape fastener that can engage the same respective part 
of a diaper it extends from), and there are a finite number of identified, predictable solutions (in 
this case the relative proportions of the hook area and engaging portion disclosed by Jingu), a 
person of ordinary skill in art has good reason to pursue known options within his or her 
technical grasp, and if this leads to anticipated success, it is likely product of ordinary skill and 
common sense, not innovation. The fixing tape substrate disclosed by Fries comprises a 
nonwoven fabric, inasmuch as it is a tape fastener, having a lower engaging force with said 
hook member than the engaging portion disclosed by Jingu inasmuch as the engaging portion 
comprises loop fabric which is the complimentary fastener material to hook material and thus 
engages fully, as opposed to the fixing tape substrate which has no means for engaging the 
hook member at all. The engaging region disclosed by Jingu defines a temporary fixing portion 
at which said fixing tape is temporarily fixed to said surface of the side flap via said engaging 
portions in a manner that most of the direct engagement between the engaging portion and the 
hook member is achieved by a portion of the hook member that is immediately adjacent the 
gripping portion inasmuch as most of the area of the hook portion is adjacent the gripping 
portion. 

Fries does not disclose that said fixing tape is provided with an opening in said attaching 
portion. Tanzer teaches a fastener comprising a first flexible layer 72 comprised of a stretchable 
laminate of nonwoven material and a second flexible layer 78 attached to the first flexible layer. 
The first flexible layer contains islands of fastener material and the second flexible layer 
contains openings 80 corresponding to the location and size of each island located in an area of 
said fastener that is considered herein to be an attaching region. Tanzer teaches that the 
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openings allow for exposure of the fastener island 64, therefore it would be obvious to one of 
ordinary skill in the art to modify the tab fastener of the combined teaching of Fries and Jingu so 
as to contain openings in an attaching region as taught by Tanzer. ('069, Col. 9, line 67, Col. 10, 
lines 1,2, Col. 12, lines 57-65). The combined teaching of Fries and Jingu and Tanzer thus 
renders the limitation "a portion of said surface of said side flap being exposed through said 
opening and engageable with said hook member when said fixing tape is folded back" obvious. 

With respect to claim 4: Neither Fries nor Jingu discloses an engaging force of said engaging 
region with said hook member. However, since the article of Fries as modified by Jingu has a 
hook member and an engaging portion that is the same material as that disclosed by applicant 
(i.e. loop material), it would be obvious to modify the article of Fries as modified by Jingu such 
that the engaging force of the engaging region is in a range of 0.3 N/25mm to 2.2 N/25mm with 
a reasonable expectation of success to ensure secure attachment of the diaper around the 
wearer. 

With respect to claim 5: The article fairly suggested by Fries and Jingu will necessarily have a 
non engaging portion having an engaging force with said hook member that is not greater than 
2.2 N/25mm, as the engaging force of the non-engaging portion will be less than that of the 
engaging portion, wherein the minimum engaging force for the engaging portion is 2.2 N/25mm. 
The motivation to modify the article of Fries so as to have an engaging portion and non- 
engaging portion is stated supra with respect to claim 1. 

With respect to claim 8: The hook member of said fixing tape disclosed by Fries is a male 
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engaging piece of a hook-and-loop fastener. (Page 32, lines 13-15) 

With respect to claim 9: The fixing tape 36 disclosed by Fries is directly attached to the surface 
of said side flap 56 or 58. Fries does not disclose that the fixing tape is folded along the 
outermost lateral edge of the respective side flap 56,58, though it is fully capable of being folded 
in this manner so that said hook member faces the inner surface of the side flap. One of 
ordinary skill in the art would be motivated to fold the fixing tape in this manner to keep it out of 
the way prior to use so that it does not prematurely engage an area of the diaper other than that 
intended, potentially causing tearing of the fixing tape in order to disengage it for proper use. 

Fries does not disclose a surface of the flap having an engaging portion. Jingu discloses 
such an engaging portion. It would be obvious to one of ordinary skill in the art to fold the fixing 
tape of Fries such that it engages said surface of the article of Fries as modified by Jingu to 
temporarily protect the hook fastener from contamination which would reduce its engaging force 
with the engaging portion. Thus the fixing tape would be folded such that the hook member 
faces said surface of said side flap and is temporarily fixed to said surface of said side flap at 
the engaging portion, i.e. in the recited manner. 

With respect to claim 21 : Fries discloses a disposable diaper 1 0 comprising a diaper main body 
including a top sheet 28, a back sheet 30 and art absorbent body 32 disposed between said top 
sheet 28 and back sheet 30. (Page 4, lines 9-19) The diaper comprises a pair of side flaps 
56,58 respectively extending outwardly from respective side edge portions in a lateral direction 
of said diaper main body, the side flaps are connected by bridge member 40 which is disposed 
between the top sheet and backsheet ands thus the panels 56,58 are also disposed between 
said top sheet and back sheet. (Page 4, lines 19-27) Each of said side flaps 56,58 comprises an 
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elastic sheet sandwiched between upper and lower non-woven fabric layers. (Page 32, lines 1- 
7) A pair of fixing tapes in the form of fastener tabs 36 each having a hook member are attached 
to one of said side flaps 56,58 (Fig. 1 ) in a vicinity of an outermost lateral edge of said side flap. 
(Page 32, lines 18-21) The fixing tape 36 disclosed by Fries comprises (i) a fixing tape substrate 
defining the body of fastener 36, (ii) said hook member provided on a surface of said fixing tape 
substrate (Fig. 1), and (iii) a gripping portion at one of opposite ends of the fixing tape substrate 
and adjacent to the hook member (Fig. 1 ) in the form of a small tape that tapers at the distal end 
of the fastener with respect to the diaper body. The fixing tape 36 disclosed by Fries is directly 
attached to the surface of said side flap 56 or 58. Fries does not disclose that the fixing tape is 
folded along the outermost lateral edge of the respective side flap 56,58, though it is fully 
capable of being folded in this manner so that said hook member faces the inner surface of the 
side flap. One of ordinary skill in the art would be motivated to fold the fixing tape in this manner 
to keep it out of the way prior to use so that it does not prematurely engage an area of the 
diaper other than that intended, potentially causing tearing of the fixing tape in order to 
disengage it for proper use. 

Fries does not disclose a surface of the flap having an engaging portion. Jingu discloses 
such an engaging portion. It would be obvious to one of ordinary skill in the art to fold the fixing 
tape of Fries such that it engages said surface of the article of Fries as modified by Jingu to 
temporarily protect the hook fastener from contamination which would reduce its engaging force 
with the engaging portion. Thus the fixing tape would be folded such that the hook member 
faces said surface of said side flap and is temporarily fixed to said surface of said side flap at 
the engaging portion, i.e. in the recited manner. 

Fries does not disclose an engaging region on a surface of each side flap where the 
respective fixing tape is releasably engageable with said side flap through the hook member. 
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Jingu teaches an absorbent article having side flaps and fixing tapes having hook members 
wherein an engaging region is present on a surface of each side flap where the respective fixing 
tape is releasably engagable with said side flap through the hook member. The engaging region 
is defined by a non-woven fabric that has no adhesive on said surface. The engaging region 
comprises (a) an engaging portion in the form of loop fabric that is directly, mechanically and 
non-adhesively engagable with said hook member, and (b) a non-engaging portion defined by 
the surface of the side flap with which said hook member cannot be engaged at all and which 
comprises a nonwoven fabric necessarily thus having a lower engaging force with said hook 
member than the engaging portion and the non-engaging portion has an area that faces the 
hook member that is larger than the area of the engaging portion that faces the hook member. 
(Abstract, Figs. 3, 6 or 7) As can be seen in Fig. 3, and relying upon Fig. 3 of Jingu solely for its 
depiction of relative dimensions of the engaging regions 23 and the rest of wings 12 (i.e. the 
non-engaging portion shown as the more densely dotted area), an entire area of said engaging 
portion 23 is not within in a range of 5% to 50% of the entire area of said hook member. 
However, it would be obvious to one of ordinary skill in the art to further modify the article of 
Fries as modified by Jingu such that the entire area of said engaging portion is in the range of 5- 
50% of the entire area of said hook member with a reasonable expectation of success to ensure 
that the hook member sufficiently engages the engaging region. There is a design need or a 
market pressure to solve a problem (in this case provide a secure tape fastener that can engage 
the same respective part of a diaper it extends from), and there are a finite number of identified, 
predictable solutions (in this case the relative proportions of the hook area and engaging portion 
disclosed by Jingu), a person of ordinary skill in art has good reason to pursue known options 
within his or her technical grasp, and if this leads to anticipated success, it is likely product of 
ordinary skill and common sense, not innovation. The fixing tape substrate disclosed by Fries 
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comprises a nonwoven fabric, inasmuch as it is a tape fastener, having a lower engaging force 
with said hook member than the engaging portion disclosed by Jingu inasmuch as the engaging 
portion comprises loop fabric which is the complimentary fastener material to hook material and 
thus engages fully, as opposed to the fixing tape substrate which has no means for engaging 
the hook member at all. The engaging region disclosed by Jingu defines a temporary fixing 
portion at which said fixing tape is temporarily fixed to said surface of the side flap via said 
engaging portions in a manner that most of the direct engagement between the engaging 
portion and the hook member is achieved by a portion of the hook member that is immediately 
adjacent the gripping portion inasmuch as most of the area of the hook portion is adjacent the 
gripping portion. 

The fixing tape 36 disclosed by Fries is directly attached to the surface of said side flap 
56 or 58. Fries does not disclose that the fixing tape is folded, though it is fully capable of being 
folded along the outermost lateral edge of said side flap 56,58 so that said hook member faces 
the inner surface of the side flap. Fries does not disclose a surface of the flap having an 
engaging portion. Jingu discloses such an engaging portion. It would be obvious to one of 
ordinary skill in the art to fold the fixing tape of Fries such that it engages said surface of the 
article of Fries as modified by Jingu to temporarily protect the hook fastener from contamination 
which would reduce its engaging force with the engaging portion. Thus the fixing tape would be 
folded such that the hook member faces said surface of said side flap and is temporarily fixed to 
said surface of said side flap at the engaging portion, i.e. in the recited manner. 

Fries does not disclose that said fixing tape is provided with an opening in said attaching 
portion. Tanzer teaches a fastener comprising a first flexible layer 72 comprised of a stretchable 
laminate of nonwoven material and a second flexible layer 78 attached to the first flexible layer. 
The first flexible layer contains islands of fastener material and the second flexible layer 
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contains openings 80 corresponding to the location and size of each island located in an area of 
said fastener that is considered herein to be an attaching region. Tanzer teaches that the 
openings allow for exposure of the fastener island 64, therefore it would be obvious to one of 
ordinary skill in the art to modify the tab fastener of the combined teaching of Fries and Jingu so 
as to contain openings in an attaching region as taught by Tanzer. ('069, Col. 9, line 67, Col. 10, 
lines 1 ,2, Col. 1 2, lines 57-65). The combined teaching of Fries and Jingu and Tanzer thus 
renders the limitation "a portion of said surface of said side flap being exposed through said 
opening and engageable with said hook member when said fixing tape is folded back" obvious. 

With respect to claim 23: Neither Fries nor Jingu discloses an engaging force of said engaging 
region with said hook member. However, since the article of Fries as modified by Jingu has a 
hook member and an engaging portion that is the same material as that disclosed by applicant 
(i.e. loop material), it would be obvious to modify the article of Fries as modified by Jingu such 
that the engaging force of the engaging region is in a range of 0.3 N/25mm to 2.2 N/25mm with 
a reasonable expectation of success to ensure secure attachment of the diaper around the 
wearer. 

With respect to claim 24: The article fairly suggested by Fries and Jingu will necessarily have a 
non engaging portion having an engaging force with said hook member that is not greater than 
2.2 N/25mm, as the engaging force of the non-engaging protion will be less than that of the 
engaging portion, wherein the minimum engaging force for the engaging portion is 2.2 N/25mm. 
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With respect to claim 25: The hook member of said fixing tape disclosed by Fries is a male 
engaging piece of a hook-and-loop fastener. (Page 32, lines 13-15) 

With respect to claim 32: Fries discloses a disposable diaper 10 comprising a diaper main body 
including a top sheet 28, a back sheet 30 and an absorbent body 32 disposed between said top 
sheet 28 and back sheet 30. (Page 4, lines 9-19) The diaper comprises a pair of side flaps 
56,58 respectively extending outwardly from respective side edge portions in a lateral direction 
of said diaper main body. The side flaps are connected by bridge member 40 which is disposed 
between the top sheet and back sheet and thus the panels 56,58 are also disposed between 
said top sheet and back sheet. (Page 4, lines 19-27) Each of said side flaps 56,58 comprises an 
elastic sheet sandwiched between upper and lower non-woven fabric layers. (Page 32, lines 1- 
7) A pair of fixing tapes in the form of fastener tabs 36 each having a hook member are attached 
to one of said side flaps 56,58 (Fig. 1 ) in a vicinity of an outermost lateral edge of said side flap. 
(Page 32, lines 18-21 ) The fixing tape 36 disclosed by Fries comprises (i) a fixing tape substrate 
defining the body of fastener 36, (ii) said hook member provided on a surface of said fixing tape 
substrate (Fig. 1), and (iii) a gripping portion at one of opposite ends of the fixing tape substrate 
and adjacent to the hook member (Fig. 1 ) in the form of a small tape that tapers at the distal end 
of the fastener with respect to the diaper body. The fixing tape 36 disclosed by Fries is directly 
attached to the surface of said side flap 56 or 58. Fries does not disclose that the fixing tape is 
folded along the outermost lateral edge of the respective side flap 56,58, though it is fully 
capable of being folded in this manner so that said hook member faces the inner surface of the 
side flap. One of ordinary skill in the art would be motivated to fold the fixing tape in this manner 
to keep it out of the way prior to use so that it does not prematurely engage an area of the 
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diaper other than that intended, potentially causing tearing of the fixing tape in order to 
disengage it for proper use. 

Fries does not disclose a surface of the flap having an engaging portion. Jingu discloses 
such an engaging portion. It would be obvious to one of ordinary skill in the art to fold the fixing 
tape of Fries such that it engages said surface of the article of Fries as modified by Jingu to 
temporarily protect the hook fastener from contamination which would reduce its engaging force 
with the engaging portion. Thus the fixing tape would be folded such that the hook member 
faces said surface of said side flap and is temporarily fixed to said surface of said side flap at 
the engaging portion, i.e. in the recited manner. 

Fries does not disclose an engaging region on a surface of each side flap where the 
respective fixing tape is releasably engageable with said side flap through the hook member. 
Jingu teaches an absorbent article having side flaps and fixing tapes having hook members 
wherein an engaging region is present on a surface of each side flap where the respective fixing 
tape is releasably engagable with said side flap through the hook member. The engaging region 
is defined by a non-woven fabric that has no adhesive on said surface. The engaging region 
disclosed by Jingu comprises (a) an engaging portion in the form of loop fabric that is directly, 
mechanically and non-adhesively engagable with said hook member, and (b) a non-engaging 
portion defined by the surface of the side flap with which said hook member cannot be engaged 
at all. The non-engaging portion comprises a nonwoven fabric which is non-complimentary to 
the mechanically fastening hook member (i.e. it is not a loop and does not have loops thereon) 
and therefore necessarily has a lower engaging force with said hook member than the engaging 
portion. The non-engaging portion has an area that faces the hook member that is larger than 
the area of the engaging portion that faces the hook member. (Abstract, Figs. 3, 6 or 7) As can 
be seen in Fig. 3, and relying upon Fig. 3 solely for its depiction of relative dimensions of the 
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engaging regions 23 and the rest of wings 12 (i.e. the non-engaging portion shown as the more 
densely dotted area). 

Jingu does not explicitly disclose that an entire area of said engaging portion 23 is within 
in a range of 5% to 50% of the entire area of said hook member. However, it would be obvious 
to one of ordinary skill in the art to further modify the article of Fries as modified by Jingu such 
that the entire area of said engaging portion is in the range of 5-50% of the entire area of said 
hook member with a reasonable expectation of success to ensure that the hook member 
sufficiently engages the engaging region. There is a design need or a market pressure to solve 
a problem (in this case provide a secure tape fastener that can engage the same respective part 
of a diaper it extends from), and there are a finite number of identified, predictable solutions (in 
this case the relative proportions of the hook area and engaging portion disclosed by Jingu), a 
person of ordinary skill in art has good reason to pursue known options within his or her 
technical grasp, and if this leads to anticipated success, it is likely product of ordinary skill and 
common sense, not innovation. The fixing tape substrate disclosed by Fries comprises a 
nonwoven fabric, inasmuch as it is a tape fastener, having a lower engaging force with said 
hook member than the engaging portion disclosed by Jingu inasmuch as the engaging portion 
comprises loop fabric which is the complimentary fastener material to hook material and thus 
engages fully, as opposed to the fixing tape substrate which has no means for engaging the 
hook member at all. The engaging region disclosed by Jingu defines a temporary fixing portion 
at which said fixing tape is temporarily fixed to said surface of the side flap via said engaging 
portions in a manner that most of the direct engagement between the engaging portion and the 
hook member is achieved by a portion of the hook member that is immediately adjacent the 
gripping portion inasmuch as most of the area of the hook portion is adjacent the gripping 
portion. 
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Fries does not disclose that said fixing tape is provided with an opening in said attaching 
portion. Tanzer teaches a fastener comprising a first flexible layer 72 comprised of a stretchable 
laminate of nonwoven material and a second flexible layer 78 attached to the first flexible layer. 
The first flexible layer contains islands of fastener material and the second flexible layer 
contains openings 80 corresponding to the location and size of each island located in an area of 
said fastener that is considered herein to be an attaching region. Tanzer teaches that the 
openings allow for exposure of the fastener island 64, therefore it would be obvious to one of 
ordinary skill in the art to modify the tab fastener of the combined teaching of Fries and Jingu so 
as to contain openings in an attaching region as taught by Tanzer. ('069, Col. 9, line 67, Col. 10, 
lines 1,2, Col. 12, lines 57-65). The combined teaching of Fries and Jingu and Tanzer thus 
renders the limitation "a portion of said surface of said side flap being exposed through said 
opening and engageable with said hook member when said fixing tape is folded back" obvious. 

With respect to claim 33: Neither Fries nor Jingu discloses an engaging force of said engaging 
region with said hook member. However, since the article of Fries as modified by Jingu has a 
hook member and an engaging portion that is the same material as that disclosed by applicant 
(i.e. loop material), it would be obvious to modify the article of Fries as modified by Jingu such 
that the engaging force of the engaging region is in a range of 0.3 N/25mm to 2.2 N/25mm with 
a reasonable expectation of success to ensure secure attachment of the diaper around the 
wearer. 

With respect to claim 34: The article fairly suggested by Fries and Jingu will necessarily have a 
non engaging portion having an engaging force with said hook member that is not greater than 
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2.2 N/25mm, as the engaging force of the non-engaging portion will be less than that of the 
engaging portion, wherein the minimum engaging force for the engaging portion is 2.2 N/25mm. 
The motivation to modify the article of Fries so as to have an engaging portion and non- 
engaging portion is stated supra with respect to claim 1. 

With respect to claim 35: Tanzer teaches a fastener comprising a first flexible layer 72 
comprised of a stretchable laminate of nonwoven material and a second flexible layer 78 
attached to the first flexible layer. The first flexible layer contains islands of fastener material and 
the second flexible layer contains openings 80 corresponding to the location and size of each 
island located in an area of said fastener that is considered herein to be an attaching region and 
defines a third portion as claimed. The motivation to further modify the article of Fries as 
modified by Jingu is stated supra with respect to claim 32. 

With respect to claim 36: The combined teaching of Fries and Jingu and Tanzer renders the 
limitation of "a portion of said surface of said side flap being exposed through said opening and 
directly mechanically and non-adhesively engageable with said hook member, including an 
innermost portion adjacent the gripping portion, when said fixing tape is folded back" obvious for 
reasons stated supra with respect to claim 32. 

With respect to claim 37: The combined teaching of Fries and Jingu and Tanzer renders the 
limitation of "a portion of said surface of said side flap being exposed through said opening and 
directly mechanically and non-adhesively engageable with said hook member when said fixing 
tape is folded back" obvious for reasons stated supra with respect to claim 32. 
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With respect to claim 38: In light of the rejection of claim 38 under 35 U.S.C. 112, the claim is 
given its broadest reasonable interpretation. An entire area of the second, nonengaging portion 
disclosed by Fries as modified by Jingu is greater than that of the third portion, i.e. the portion of 
the fixing tape outside the openings, inasmuch as the nonengaging portion area as a whole is 
greater than the first engaging portion area, wherein the third portion area is a subsection of the 
first engaging portion having a smaller area than both the first and second portions. The 
motivation to further modify the article of Fries as modified by Jingu is stated supra with respect 
to claim 32. 

With respect to claim 39: In light of the rejection of claim 38 under 35 U.S.C. 112 and the lack 
of clear and explicit disclosure regarding the boundaries of the recited third portion, the claim is 
given its broadest reasonable interpretation. Tanzer discloses that the opening diameter 71 of 
an opening 64 is 10-28 mm. ('069, Col. 15, lines 1,2) Examiner is interpreting the third portion of 
the tape of Tanzer as being the area collectively defined by the areas directly outside the 
perimeter of each opening 64 that each define an annulus with thickness of, e.g., 1 mm. The 
ratio of area of the third portion to hook member area, i.e. the opening area, is 4/D where D is 
the diameter of the opening, yielding a ratio of third portion area to hook member area of 
between 4/28 and 4/10, or 14-40%, which overlaps the claimed range of a third portion having 
an entire area that is 5-50% of the hook member. The motivation to further modify the article of 
Fries as modified by Jingu is stated supra with respect to claim 32. 

With respect to claim 40: As can be seen most clearly in Fig. 5 of Tanzer, the first portion, i.e. 
the are occupied by the openings is located in the lateral direction, between said third portion, 
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the portion outside the outer openings in the lateral direction and the outermost lateral edge of 
the respective side flap. The motivation to further modify the article of Fries as modified by Jingu 
so as to have a fixing tape provided with an opening as disclosed by Tanzer is stated supra with 
respect to claim 32. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to MELANIE J. HAND whose telephone number is (571 )272-6464. The 
examiner can normally be reached on Mon-Thurs 8:00-5:30, alternate Fridays 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zalukaeva can be reached on 571-272-1 115. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you 
would like assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Melanie J Hand/ 
Examiner, Art Unit 3761 



